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ains manifest and de facto unequality, at the time of it’s inception.
between the obligations of parties concerning their sovereign
rights. But it is necessary that the application of this article will

be within the outline of our study.

We suggest for these States to grasp the opportunity of the
second coming session of U.N. Conference on succession of States
in respect of treaties to try to codify the 'idea of unequal treaties.

We hope that we participated in offering an acceptable solution
to one of the most important problems of the law of treaties.
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CHAPTER FOUR
THE LEGAL SYSTEM'OF THE UNEQUAL TREATIES

In this chapter we represented the legal system of the unequal
treaties. We devoted section one to the Juridical nature of treaties.
We examined the different views about the application of private
law principles in 'international law. We analysed and compared the
relation between treaties and contracts to know the legal nature of
the system which must control the international treaties.

We studied in section ‘two the legal qualification of tne unequal
treaties. We considered the traditional theory and the new theory.
We explained our theory for unequal treaties. We pointed out the
concept of the theory it's requirement and it’s effects.

We can summarize it by saying that a treaty which contains
manifest and de facto unequality, at the time of the inception of
the treaty, ‘between the obligation of the parties concerning their
sovereign rights should be regard in law as void ab initio. There
are procedural requirement which had to be fulfilled by State
claiming that a treaty was unequal treaty. We mean that the State
suffering unequal treaty should invoke the rule of unequality
before I1.C.J. or to refer the issue to obligatory arbitration.

Unequal treaties should be regarded in law as void ab initio.
This would enable the ‘State concerned to take jts decision in reg-

ard to the maintenance of the treaty in a position of full legal
equality with other State.

We came to a conclusion that the developing States must coor-
dinate their efforts to add a new article 1o the Vienna Convention
on the Law of Treaties which stipulate : A treaty is void if it cont-

21




‘We concluded that the equality of States means the equality of
legal capacity. This principle is a recognised rule of the positive
international law and it is an inherent right of every State. We
decided that the the privileges granted to the Great Power in the
Charter of the United Nations do not impair the principle of legal
equality due to the functional or delegated authority trusted to the
Great Powers because they have a greater share than the others in

running the organizations.

20




CHAPTER THREE

The Relations 'between the ‘principle of Equality of/States and

Unequal Treaties

Due to our opinion that the rules of international law are not
enough to produce an acceptable solution to the problem of un-
equal treaties, we suggest a legal theory by which we can achieve
the nullty of unequal treaties. We expounded the principle of
equality of States as a legal basis of the theory. In this subject we
studied the sovereignty theory to clarify the sovereignty rights
which are an important elements of our definition of unequal treat-
iles. We concluded that it is normally that States possess indepen-
dence and sovereignty over its subjects and its affairs, and within
its territorial limits. We saw the developments of this principle
which led to the idea that sovereignty has a much more restricted
meaning today than in the eighteenth and nineteenth centuries.
Therefore we said that sovereignty of State means, today, the

practice of power which it possesses within the confines laid down
by international law.

In section two we analysed the equality of States in the inter-
national doctrine. We showed the ideas of the opposing jurists. to
the idea of equality of States. We expounded the efforts of the doc-
trine to clarify the concept of equality. In this connection we refer-

red to the political unequality and the legal results of the principle
of equality.

We devoted section three to study the equality of States in in-
ternational practice wheather prior to and during the League of
Nations and in the scope of the United Nations.

19



that these Article entitles the party to invoke doctrine for the re--
vision of the treaty.

We pointed out the necessity that the change must occur in the-
conditions constituting an essential basis for the consent of the
parties, and it is inevitable to note that the change must transform

In an essential respect the character of the obligations of the part-
les undertaken in the treaty.

We emphasized that this doctrine does not solve the problem of
unequal treaties. We came to conclusion that the rules of interna-
tional law, in general, and Vienna Conventio on the Law of Treat-

les in particular, do not offer the legal solution to problem of un--
equal treaties.

18




We distinguished between two phases. The first one before
‘the conclusion of the Vienna Convention on the Law of Treaties,
We noticed that the court, in this phase, refused to accept any
invoked claims before it about the theory. In this point we referred
to corfu channel case, right of passage over Indian territory case
and Anglo-Iranian Oil Co. Case.

But after the conclusion of the ahove mentioned Convention,
we saw that the Court gave explicit recognition to the doctrine. In
the fisheries jurisdiction case. The Court decided that Internatio-
nal Law admits that a fundamental change in the circumstances
which determined the parties to accept a treaty, if it has resulted
in a radical transformation of the extent of the obligations impos-
ed by it, may under certain conditions, afford the party affected a
ground for invoking the termination or suspension of the treaty.

In section three we showed clearly the stand of International
law Commission and U.N. Conference on the law of Treaties tow-
ards the doctrine.

In our opinion this doctrine is an objective rule of law by
which, on ground of equity and justice, a fundamental change of
circumstances may, under certain conditions, be invoked by a party
as a ground for revision of the treaty.

In section four we explained the relation between the unequal
treaties and theory of changing conditions from theoretical point
view or from practical point of view.

After all of these analyses, we have said that the doctrine of
Rebus Sic Stantibus, aiming to give legal protection and to termin-
ate a treaty when a set of conditions existing at the time of the
conclusion of the treaty has changed according to Article 62 of
Vienna Convention on the Law of Treaties, although our opinion

17



LCHAPTER TWO

The Theory of Changing of! Conditions in Vienna Convention

In this chapter we dealt with the views which consider that the
theory of changing of conditions in international law is enough 1o
solve the problem of unequal treaties. We tried to illustrate the
concept of the theory in section one. A distinction has been made
between the voluntary schools and the objective trends. We refer-
red to the theory of tacit clause contractual which was of the view
that the entry of the parties into treaty, considering that a certain
state of conditions was an element in determining their will to
bear the obligations, made the continued existence of that State of
conditions, an implicit condition. If those conditions change the
obligation would lapse. We showed the theory of the imposed im-
plicit condition which supposes the existence of a general condition
in every treaty that things must remain in the condition when
the treaty was concluded regardless of whether this condition
existed or not. We analysed the objective trends which recognised
the existence of the clause Rebus Sic Stantibus as an external rule
imposed on every treaty. We pointed out the natural law school
which based the theory on natural law, justice, good faith and
fundamental rights. We showed the social school which saw that
the theory is derived from social exigencies.

In section two we referred to the stand of International juris-
prudence towadrs the theory. We saw that the Permanent Court of
International Justice turned down France's claim — in the free

zones case — on the ground of the absence of the conditions mot-
ivating contract.

We dealt with the International Court of Justice.

16
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violation of the principles of the Charter and it is not including
any economic or pelitical pressure.

We examined the relation between the unequal treaties and
theory of coercion. We decided that unequality is an independent
ground for invalidity of treaties which must be distinguished from
the coercion. We mezn that unequality is a defect in the treaty it-
self but coercion is a defect in consent to a treaty.

15



Principles of International law concerning Friendly Relations and;

cooperation among States.

We consider that these developments justify the conclusion that
invalidity of threat or use of force is lex lata in international law
of today. But we must take in consideration the three cases ‘which
we can not consider the use of force an illegal act according to the
charter of U.N. These three cases are self-defence, collective secur-
1ty measures (enforcement action) and the enemy State Case.

In section two we showed the effect of coercion on the validity
of ireaties. A distinction has been made between the traditional
theory and the new theory. The traditional theory was that the
acts of coercion or threats applied to individuals with respect to
their own persons or in their personal capacity in order to procure
the signature, ratification, acceptance or approval of a treaty inv-
alidate the consent so procured, but the validity of a treafy was
not affected by the fact it had been brought about by the threat or
use of force against a State. In the new theory both types of coer-
cio invalidate the treaty conclude by such coercion.

We dealt with peace treaties. We concluded that we must dist-
inguish between peace treaty imposed on an aggressor and that
imposed on a victim. A peace treaty which is imposed by a victor-
lous aggressor on a State which has been the victim of a war in
violation of international law is invalid. A peace treaty which imp-
osed on a vanquished aggressor is valid. But it is necessary that
the conditions which are to be imposed upon such aggressor have
been taken within certain measures against this aggressor by U.N.

In section three we illustrated the concept of coercion effective
on the validity of treaties. We showed the different views in the
question and concluded that it must be cleard that the expression
“threat or use of force” referred only to physical or armed force in

14
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PART TWO
The stand of International law towards The Unequal freaties

It was logical that we study the stand of International law tow-
ards the unequal treaties, to clarify if the existening rules of In-
ternational law are sufficient to produce an acceptable solution to
the problem of unequal treaties. We examined two theories which
there are some jurists are convinced that ‘these theories have the
possibility to solve the problem of unequal treaties. We refer to the
coercion theory and the theory of changing conditions.

CHAPTER ONE
Coercion theory in the Vienna Convention on 'The Law of Treaties

In section one of this chapter we examined the evolution of the
validity of use of force in international relations. We tried to
follow the international efforts to codify the principle that States
shall refrain in their international relations from the threat, or use
of force against the territorial integrity or political independence
of any States. In this sphere we pointed out from these etforts the
Covenant of the League of Nations which obliged the Member
States to employ pacific means of settling disputes and ‘not to res-
ort to war without first exhausting those means, the Protocol of
.Geneva for pacific settlement of disputes and the Pact of Paris.

We dealt with the Charter of the United Nations which gives
a clear cut prohibition of the threat or use of force.

We expounded the attempts which had been done in the scope

of U.N. to codify this principle, weather in the special committee
for the defination of aggression or the special Committee of the

13



ed in the special Committee on Principles of International Law
Concerning Frieqdly Relations and co-operation among States. We
saw that the States who supported the idea of unequal treaties
tried to codify it as exception from the principle that States shall
fulfil in good faith the obligations assumed by them in accordance
with the Charter. We noticed that they did not succeed to achieve
that object. We also analysed the discussion of I.L..C. on the subject
and U.N. Conference on the Law of Treaties. We found that some
views tried to solve the problem of the unequal treaties by adopt-
ing a new concept to coercion. That means in addition to the use
of physical or armed force it includes economic or political pressure

Some tried to solve the problem by using the Article of “jus
cogens” and they said that the examples given in this Article

should include unequal treaties.

We examined some questions of U.N. Conference on Succession

of States in respect of Treaties relating to our subject.

After we evaluated all of the above mentioned views and show-
ed clearly our own idea in the subject, we reached the conclusion
that International Conferences & International Organizations did
not offer any uncriticizable defination for unequal treaties or any

acceptable solution to the problem of unequal treaties.

12




CHAPTER FOUR

Unequal Treaties in the discussion and {recommendations of

international conferences and international Organizations

We examined the above mentioned discussion and recommenda-
tions to have a complete idea about the concept of unequal treat-
ies. We showed clearly in section one the following international

conferences :

1 — The conferences of international parliamentary Union in
1938 and 1949. The latter adopted a resolution it's first part reads
as follows “Considering that certain States have been led, either
of their own accord or by force, to signe unequal treaties depriving
their governments, to the advantage of other governments, of
exercise of certain powers normally belonging to sovereign States,
or showing an enormous disproportion between the obligations laid
upon the contracting parties.

2 — Afro-Asian lawyers conference in 1957, which adopted a
resolution leads to a clear definition to the unequal treaties. They
were defined as treaties establishing gross inequality between the
obligations of the parties.

3 — The sessions of Asian-African legal consultative committee,
which approved the desire of the developing countries to adopt |
new rules in international law.

We devoted section two to international organizations. In it’s
introduction we expounded unequal treaties in the scope of the
Pact of the League of Nations. We noticed that at that time there
were some States which invoked the Article 19 of the Pact to mod-
ify or to revise treaties which they were convinced that they are
of unequal character. After that we analysed all the views express-

11




o — The Paris Conference on International Economic CO-Opera-
tion which was convened in an attempt to establish a forum for
discussion involving a more limited number of countries to clarify
the positions of the industrialized and the developing States.

6 — Manila declarition and programme of Action which was is-
sued at the Third Ministerial Meeting of the Group of 77.

7 — The United Nations Conference on Trade and development
{(UNCTAD 1IV). It showed the determination of both developing
and developed countries to maintain the dialogue started at the
seventh special Session of the General Assembly. We studied two
examples of unequal treaties in economic sphere : the treaty
between China and Belgium in 1856 and the trade agreement

between Cuba and U.S.S.R. in 1972.

In section three we discussed the unequality in territorial reg-
imes treaties such as Panama Canal treaty which was signed in
1977.

10




CHAPTER THREE

Unequal treaties |in international precedents

In section one we selected some treaties in political relations :
Libya — British 1953, Egyptian — British 1954, Cyprus — British
— Greek — Turkish 1960, France — Madagascar 1960 and Egyptian
— Russian 1971.

We dealt with these treaties from the point of view of it’s back-
ground, the analysis of its’ provisions which we are convinced that

they have unequal characteristics ‘and how these treaties are abro--
gated.

In section two of this chapter we studied the unequality in econ-
omic relations, we analysed the international efforts to achieve the

equality in international economic relations. In this connection ‘we
expounded the following :

1 — The sixth special session of the General Assembly of U.N.
held in 1974. The majority of the member of the U.N. proclaimed,
in their recommendations for this session, their united determina-
tion to work urgently for the establishment of a new international
economic order based on equity, sovereign equality, interdepend-
€nce, common interest and co-operation among all States.

2 — Charter of Economic Rights and duties of States.

3 — Lima declaration and plan of action on industrial

develop-
ment and co-operation.

4 — The seventh special 'session of the General Assembly of

ciliation and a CO-operatice view of the future.




Others said unequal treaties are those treaties that became un--
equal due to the change of conditions, or those treaties which de.
not respect the pirnciple of sovereign equality of States.

We evaluated all these views and concluded that they are not:
beyond criticism. Therefore we suggested that unequal treaties are -
those which contain manifest and de facto unequality, at the time
of the inception of the treaty, between the obligations of the con-
tracting parties concerning their sovereign rights.

In section two, we tried to trace the critera which we can con--
clude from international jurisprudence. We analysed the cases.
which were submited to international tribunals; and which.
had some connections with our study, we dealt with the-
Sino-Belgian dispute (1926), Leticia dispute (1932-1935) and cust-
oms Regime ‘between Germany and Austria (1931). We reached to-
the conclusion that the international jurisprudence has not yet the
opportunity to represent it’s opinion about the question, due to-

lack of precedents.

In section three we examined, in brief, the practice of States, in.
the question. We saw that the question did not invite much atten-
tion prior to the foundation of the League of Nations, and even sin-
ce then it has been treated only occasionally and too causally.

We noticed that States started to arouse the subject, in a large-
scale, after the second world war, particularly in international or--

ganizations.
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CHAPTER 'TWO

The Critera For Unequal Treaties

To show clearly the critera for unequal treaties we analysed, in

section one, the doctrinal norms. We noticed that ‘there are some

lawyers who refused the idea of unequal treaties. They stated that
as long as there was no general agreement of the content of the un-
equal treaties, a proportion of its dominion my be exercised
through the rules concerning capacity of parties, duress, fundam-
entai change of circumstances, and the effect of peremptory norms
of general international law.

The other side of the doctrine believes that unequal treaties
must be invalid although the lawyers of this side do not agree upon
what an unequal treaty is. We have expouded our classification for
the different trends. Some assumed that it’s ‘the treaty imposed by
coercion by one of the contracting parties upon the other, we not-
iced that some of the lawyers who supported this trend said that
it must be necessary that the expression “coercion” referred not
only to physical or armed force but also to any economic or politic-
al pressure. Second group said that it is the treaty which the un-

‘dertaken obligations are disproportionate. Therefore they stat~~

that equal treaties those in which the parties are under the same
obligation, which under an unequal treaties one contracting party
1s bound to concede more than the other, or even to recognise the
superiority of the other. A third group gathered the above men-
tioned elements together saying that an unequal treaties are those
in which States find themselves compelled to entre with more
dominating States, treaties which only favour the stronger of the
parties. Some decided that unequal treaties are a form of new col-

‘onialism, they expressed that unequal treaties as a weapon for

keeping the New Afro-Asian States in colonial dependence,




good faith. We consider this principle one of rules of the positive
international law and as an absolute rule of the law.

We dealt also, in section three, with the vast literature that the
principle aroused in the discussions between States weather in the
special Committee on principles of International law concerning
Friendly Relations and co-operation among States or International
Law Commission, or U.N. Conference on the law of Treaties.




PART ONE

THE CONCEPT OF UNEQUAL TREATIES

In part one we tried to clarify the concept of unequal treaties.
To do so we had to illaborate on the principle of “Pacta Sunt Ser-
vanda”, critera for unequal treaties, unequal treaties in internatio-
nal precedents and unequal treaties in the discussions and recom-
endations of international conferences and international organiza-
tions.

CHAPTER ONE

THE PRINCIPLE OF “PACTA (SUNT SERVANDA” IN
INTERNATIONAL LAW

As introduction to this chapter we dealt with the doctrinal
theories about the binding force of treaties, we showed the auto-
limitation theory and the common will theory. In ‘Section One we
tried to clarify the concept of this principle which is the fundam-
ental basis of the law of treaties. We expounded it’s historical eva-

lution, it’s concept in international doctrine and international
practice.

In section two we studied the various qualifications given for the
juridical nature of the principle by different schools of law.

In our opinion this principle means that every valid treaty is
binding upon the parties to it and must be performed by them in

.




to their own views and interests, we noticed that they are keen to
extend international law with the rule according to which each
State should be entitled to free itself from the obligations derived
from unequal treaties concluded between them and Great powers
and to avoid such obligations in the future.

Having regard that the lawyers and practice of developing
States do not agree upon the Meening, dominion and the legal eff-
ect of unequal treaties, this was the task which we tried to fulfil
in our study. We expounded the historical background since capitu-
lations treaties weather concluded between western powers and
Ottman Empire or China.

It was necessary to study the articles of Vienna Convention on
the Law of Treaties, which in one way or other bear some connec-
tion with the subject in question, we analysed those articles about
the grounds for invalidity of treaties (specific restrictions on auth-
ority to express the consent of the State, error, fraud, corruption
of a representative, coercion of a representative of the State, coer-
cion of a State by the threat or use of force, and treaties conflict-
ing with a peremptory norm of general international law “jus co-
gens”’) and fundamental change of circumstances. We concluded
that this convention was not sufficient to produce an acceptable
solution to the problem of unequal treaties.

Research plan

We devoted part one of our study to the concept of unequal
treaties, and in part two we have tried to analyse the stand of in-
ternational law towards the unequal treaties.




Introduction

The jmportance of international jtreaties

Treaties are the main instruments which the international com-
munity possesses for the purpose of initiating or developing inter-
national co-operation. We illustrated the importance of interna-
tional treaties and their role and evaluation in our contemporary
international legal life. For this importance the ILL.C. at it’s first
session in 1949, placed the law of treaties amongest the topics list-
ed as being suitable for codification. In 1966, the Commission adopt-
ed a report on the law of treaties. In submitting it’s report to the
General Assembly, the Commission recommended that the Assem-
bly should convene an international conference of plenipotentiar-
ies to study the Commission’s draft articles on the law of treaties
and to conclude a convention on the subject. The Conference held .
in 1968 and 1969, and it adopted the Vienna Convention
on the Law of Treaties on 23 May 1969. This Convention recognized
the ever-increasing importance of treaties as a source of interna-
tional law and as a means of developing peaceful co-operation
among nations. We said that the rules of the law of treaties were
to a large extent codified and reformulated in the above mention-
ed convention.

Having regard to the significance of treaties as a primary sour-
ce of international Law, and having Regard equally to the
range and complexity of the law of treaties it
was our desire to choose one of the main problems of the law of

treaties, that is the problem of unequal treaties as a subject to
our study.

The outline of the Problem of Unequal [Treaties

In our perusal to the role of the new States in the development
of international law and their efforts to mouled the law according
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