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Abstract

it is well known that this jurisprudential inheritance of Muslims has been translated into
constitutional articles that began in the era of the Ottoman Empire with the issuance of the
Journal of Justice Rulings, and then developed later according to the development of ages
and the complexities of administrative life in it, and then the laws that currently exist were
introduced that take into account the conditions of people and their ways of living.

And since the Sharia is based on facilitation, and a person sometimes does not have
enough money to meet his needs and achieve his aspirations, the Lawgiver authorized him
to mortgage what he owns so that he can expand on it in this aspect, and people resorted to
mortgaging their assets or guaranteeing others to achieve their goals. The mortgagor and
the mortgagee, so the mortgagor achieves what he was aiming for in terms of a loan, and
what he was aiming for in terms of buying on a deferred date by mortgaging a financial
asset with the mortgagor, which he can return upon fulfillment of the debt agreed upon to
the mortgagor when the specified term comes, and it gives the mortgagor confidence in
obtaining his debt if the debtor is incapacitated. Or he refuses to pay, so he does not fear for
his money as a result of helping the needy.

Perhaps the owner of the money fears the insolvency of the debtor, and this leads to his
refraining from giving the money without the presence of sufficient guarantees by which he
will recover his money when payment is not possible. So the bail was prescribed to ward
off that harm and guarantee the interests of the servants, relieving distress and alleviating
worries, and achieving cooperation among them.

In spite of these benefits that involve the importance of the mortgage, the mortgagor may
suffer damage that makes him miss the interest for which he resorted to the mortgage, and
these damages may vary, as they may be before the conclusion of the contract, when it is
concluded, or after its conclusion. Protecting the present between Sharia and the law.

Key words:
- Jurisprudential inheritance - The complexities of administrative life - Mortgaging their

assets or guaranteeing them - The debtor’s inability or refusal to pay - The importance of
mortgage - Ways to protect the mortgager between Sharia and the law.



